DISCLAIMER
This electronic version of an SCC order isfor informational purposes only and is not an official document of the
Commission. An official copy may be obtained from the Clerk of the Commission, Document Control Center.

COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, MARCH 25, 2003
PETI TI ON OF
CAVALI ER TELEPHONE, LLC CASE NO. PUC-2002- 00088

For Injunction Against Verizon

Virginia Inc. for Violations

of I nterconnection Agreenent

and For Expedited Relief to Order
Verizon Virginia Inc. to Provision
Unbundl ed Network El ements in Accordance
with the Tel ecommuni cati ons Act of 1996

ORDER ESTABLI SHI NG HEARI NG

On April 19, 2002, Cavalier Tel ephone, LLC ("Cavalier")
filed the above-captioned petition with the State Corporation
Commi ssi on (" Comm ssion").

On May 10, 2002, Verizon Virginia Inc. ("Verizon Virginia")
responded to the Cavalier petition and requested that it be
di sm ssed.

The Commission, inits Order Directing Investigation issued
Cct ober 28, 2002, denied Verizon Virginia' s notion to dismss
and directed the Staff of the Conmssion ("Staff") to
investigate Verizon Virginia' s policies and practices in the
provi sioning of DS-1 UNE | oops to Cavalier. A procedural
schedul e was al so establi shed.

Al | egi ance Tel ecomof Virginia, Inc. ("Allegiance"), filed

a notion to i ntervene on Novenber 5, 2002. Mbtions to intervene


http://www.state.va.us/scc/contact#General.htm

were also filed by NTELOS Network Inc. and R&B Network I nc.
(jointly "NTELOS"), Covad Communi cati ons Conpany ("Covad"), and
AT&T Communi cations of Virginia, LLC ("AT&T"). NTELGCS, inits
notion, requested that the Comm ssion expand its investigation
to include Verizon Virginia' s UNE provisioning practices as they
relate to digital subscriber lines ("DSL") and voi ce grade

| oops.

The Commission, in its Order dated Novenber 26, 2002,
granted the intervention requests of Allegiance, NTELGCS, Covad,
and AT&T but denied NTELOS request to expand the investigation
to include DSL and voice grade |oops. The Order also served to
nodi fy the procedural schedule originally set forth in the
Commi ssion's Order of Cctober 28, 2002.

XO Virginia, LLC ("XO'), on Decenber 13, 2002, filed a
notion to intervene. The Conmssion, in its Oder of
January 24, 2003, granted the XO notion.

On January 30, 2003, the Staff filed its Report as directed
by the Commission. As a result of its investigation, the Staff
determned that, for all practical purposes, Verizon Virginia
had changed its DS-1 UNE | oop provisioning policy and practices
in the md-2001 tineframe. The Staff asserts that Verizon
Virginia had altered the neaning of what constitutes
construction to include non-construction activities. Further,
the Staff asserts that Verizon Virginia's DS-1 UNE | oop

provi sioning policy conflicts with the Total El enent Long Run



I ncremental Costs ("TELRIC') pricing assunptions adopted by the
Conmi ssion in Case No. PUC- 1997-00005 ("TELRIC pricing case").

Anmong t he possi ble renmedies highlighted by the Staff, the
first would require Verizon Virginia to construct and rearrange
DS-1 UNE | oop facilities in accordance with the underlying
assunptions of TELRIC, the second renmedy would, if the
Commi ssi on decided that Verizon Virginia was not obligated to
construct new plant to fulfill DS-1 UNE | oop requests, re-
determ ne TELRIC prices to reflect the absence of that
obligation; and a third possible renedy woul d set special access
rates at TELRIC prices.

The Staff Report also included a | egal brief that addressed
the potential preenption of the Conm ssion's jurisdiction and
authority by federal |aw, assessed the effect of the Federal
Communi cati on Conmi ssion's ("FCC') then-pending Triennial Review
Order, and articulated the pertinent state |aw applicable to
t hi s proceedi ng.

On February 13, 2003, Allegiance, AT&T, Cavalier, and
Verizon Virginia each filed reply conments to the Staff's Report
of January 30. Allegiance, AT&T, and Cavalier recommended t hat
t he Conmi ssion adopt the first possible remedy. AT&T opposed
t he second possible renedy. Verizon Virginia opposed all of the
possi bl e renmedi es, disputed the Staff's concl usions, argued that
the Staff's Report and legal brief were "seriously flawed,"

agai n asked the Comm ssion to disniss Cavalier's conplaint,



requested an evidentiary hearing, and asked for the opportunity
to brief |egal issues raised by the pending Triennial Review
O der.

NOW UPON CONSI DERATI ON of the pl eadi ngs and applicable |aw,
we find that there is sufficient dispute to set this matter for
hearing. The Conmission will convene a hearing to receive
evidence fromthe parties of record relevant to the follow ng
guestions: 1) did Verizon Virginia's policy or the
i npl enmentation of its policy affecting DS-1 UNE | oop
provi si oning change and, if so, when; 2) does Verizon Virginias
DS-1 UNE | oop provisioning policy properly reflect the
assunptions underlying the TELRIC study that resulted in the
current prices for DS-1 UNE | oops; (3) what are the obligations
of a carrier of last resort; (4) should the Comm ssion order
Verizon Virginia to change its DS-1 UNE | oop provisioning
policy; (5) what |egal effect, if any, does the FCC s Triennia
Revi ew Order have upon the issues presented in this case; and
(6) what renedies, if any, are appropriate if Verizon Virginia's
policy is found to be unl awful ?

Accordingly, IT IS ORDERED THAT:

(1) A hearing before the Comm ssion shall be convened in
this matter on June 17, 2003, at 10:00 a.m in the Comm ssion's
Courtroom Second Floor, Tyler Building, 1300 East Main Street,
Ri chnmond, Virginia, to receive evidence relevant to the

guestions set forth above.



(2) On or before April 25, 2003, each party shall file with
the Clerk of the Comm ssion, c/o Docunent Control Center, P. O
Box 2118, Richnond, Virginia 23218-2118, an original and fifteen
(15) copies of any testinony and exhibits that it w shes to
present at the hearing relevant to the questions set forth
above.

(3) On or before May 13, 2003, Comm ssion Staff shall file
with the Cerk of the State Corporation Comr ssion at the
address set forth above, an original and fifteen (15) copies of
any testinmony and exhibits that it wishes to present at the
hearing relevant to the questions set forth above.

(4) On or before June 2, 2003, each party shall file with
the Clerk of the Conm ssion, at the address set forth above, an
original and fifteen (15) copies of any rebuttal testinony and
exhibits that it wishes to present at the hearing.

(5) The parties shall respond to interrogatories and
docunent requests within five (5) business days of receipt
t her eof .

(6) This case is continued pending further order of the

Conm ssi on.



